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Applicant(s) 
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Examiner 



Max Hindenburg 



Art Unit 

3736 




The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 



MONTH(S) FROM 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3_ 

THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33) 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 ) 53 Responsive to communication(s) filed on May 14, 2001 and the withdraw from issue letter of February 10, 200 1. 



2a) □ This action is FINAL. 



2b) K This action is non-final. 



3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11; 453 O.G. 213. 



Disposition of Claims 
4)K Claim(s) 1-14 



4a) Of the above, claimls) 
5)D Claim(s) 



6) |x) Claim(s) 1-14 

7) D Claimls) 

8) D Claims 



is/are pending in the application. 
_ is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction and/or election requirement. 



Application Papers 
9)D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are objected to by the Examiner. 

1 1) D The proposed drawing correction filed on is: a)D approved b)D disapproved. 

12) D The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) D Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 
a)D All b)D Some* c)D None of: 

1 . □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. 



3. □ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14)D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 



Attachment! s) 

15) Q Notice of References Cited (PTO-892) 

16) 0 Notice of Draftsperson's Patent Drawing Review IPTO-948) 

17) O Information Disclosure Statement^) (PT0-1449) Paper No(s). 



18) O Interview Summary {PTO-413) Paper No(a). 

1 9) Q Notice of Informal Patent Application (PTO-1 52) 

20) O Other: 



U. S. Patent and Trademark Office 

PTO-326 (Rev. 9-00) 
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1 . The reissue oath/declaration filed with this application is defective because it fails to 
identify at least one error which is relied upon to support the reissue application. See 37 
CFR 1.175(a)(1) and MPEP § 1414. Applicant's declaration fails to properly identify an error 
being corrected. The declaration merely states that the claims "did not uncover any claim that 
would appear to literally cover the method as set forth in the attached Shumway-Cook article" 
and that "my invention was not fully and properly claimed to the extent to which I was entitled. 
New claims 10-14 more fully and properly claim my invention". MPEP 1414 states: "It is not 
sufficient for an oath/declaration to merely state this application is being filed to correct errors in 
the patent which may be noted from the changes made in the disclosure. Rather, the 
oath/declaration must specifically identify an error". In identifying the error, it is sufficient that 
the reissue oath/declaration identify a single word, phrase, or expression in the specification or in 
an original claim, and how it renders the original patent wholly or partly inoperative or invalid. 

2. Claims 1-14 are rejected as being based upon a defective reissue declaration under 35 
U.S.C. 251 as set forth above. See 37 CFR 1.175. 

The nature of the defect(s) in the declaration is set forth in the discussion above in this 
Office action. 

3. The nonstatutory double patenting rejection is based on a judicially created doctrine 
grounded in public policy (a policy reflected in the statute) so as to prevent the unjustified or 
improper timewise extension of the "right to exclude" granted by a patent and to prevent possible 
harassment by multiple assignees. See In re Goodman, 1 1 F.3d 1046, 29 USPQ2d 2010 (Fed. 
Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 1985); In re Van Ornurn, 686 
F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 F.2d 438, 164 USPQ 619 

(CCPA 1970);and, In re Thorington, 418 F.2d 528, 163 USPQ 644 (CCPA 1969). 
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A timely filed terminal disclaimer in compliance with 37 CFR 1 .321© may be used to 
overcome an actual or provisional rejection based on a nonstatutory double patenting ground 
provided the conflicting application or patent is shown to be commonly owned with this 
application. See 37 CFR 1. 130(b). 

Effective January 1, 1994, a registered attorney or agent of record may sign a terminal 
disclaimer. A terminal disclaimer signed by the assignee must fully comply with 37 CFR 3.73(b). 

4. Claims 10-14 are rejected under the judicially created doctrine of obviousness-type double 
patenting as being unpatentable over claims 1-6 of U.S. Patent No. 4,738,269. Although the 
conflicting claims are not identical, they are not patentably distinct from each other because 
claim 10 omits numerous limitations found in claim 4 of the patent. It would have been obvious to 
modify the claim of the patent to eliminate limitations such as measuring change in the angular 
orientation of the subject in the selected plane of motion. Claims 1 1-14 omit numerous limitations 
found in claim 6 of the patent. It would have been obvious to modify claim 6 to eliminate 
limitations such as measuring the change in angular orientation of the subject in the selected plane 
of motion. The added language describing as the subject sways from the equilibrium position 
reducing changes in the angle between the orientation of the subject and the inclination of the 
support surface is merely describing the inherent occurrence of the subject trying to compensate 
for the motion of the support surface. There is nothing unobvious about the natural motion of the 
subject to the motion of the support surface. 

5. Claims 1-9 remain allowable over the art of record as discussed previously. 



# 



Application/Control Number: 09/145,255 Page 4 

Art Unit: : 3736 

6. Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Mr. Hindenburg whose telephone number is (703)308-3 130 
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Attachment for PTO-948 (Rev. 03/01, or earlier) 

6/18/01 

The below text replaces the pre-printed text under the heading, 
"Information on How to Effect Drawing Changes," on the back 
of the PTO-948 (Rev. 03/01, or earlier) form. 

INFORMATION ON HOW TO EFFECT DRAWING CHANGES 



1. Correction of Informalities 37 CFR 1.85 

New corrected drawings must be filed with the changes incorporated therein. 
Identifying indicia, if provided, should include the title of the invention, 
inventor's name, and application number, or docket number (if any) if an 
application number has not been assigned to the application. If this information is 
provided, it must be placed on the front of each sheet and centered within the top 
margin. If corrected drawings are required in a Notice of Allowability (PTOL- 
37), the new drawings MUST be filed within the THREE MONTH shortened 
statutory period set for reply in the Notice of Allowability. Extensions of time 
may NOT be obtained under the provisions of 37 CFR 1 . 1 36(a) or (b) for filing 
the corrected drawings after the mailing of a Notice of Allowability. The 
drawings should be filed as a separate paper with a transmittal letter addressed to 
the Official Draftsperson. 

2. Corrections other than Informalities Noted by Draftsperson on form PTO- 
948. 

All changes to the drawings, other than informalities noted by the Draftsperson, 
MUST be made in the same manner as above except that, normally, a highlighted 
(preferably red ink) sketch of the changes to be incorporated into the new 
drawings MUST be approved by the examiner before the application will be 
allowed. No changes will be permitted to be made, other than correction of 
informalities, unless the examiner has approved the proposed changes. 

Timing of Corrections 

Applicant is required to submit the drawing corrections within the 
time period set in the attached Office communication . See 37 CFR 



1.85(a). 



Failure to take corrective action within the set period will result in 
ABANDONMENT of the application. 



06/01/01 



